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Defendants in Error. 
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Since this case was submitted the Supreme Court 
of the State of California has rendered a decision 
which is deemed by us to be conclusive of this case. 
The decision referred to is that of the California 
Supreme Court, In Bank, in the case of Mary T. 
Basham, as administratric of the estate of O. A. 
Coffey, deceased, plaintiff and respondent, vs. South- 
ern Pacific Company (a corporation), and F. Gehr- 
man, defendants and appellants, decided October 17, 
1917, and reported in The Recorder of October 22, 
1917, published in the City and County of San 
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Francisco. The prevailing opinion in the Bashaun 
ease reads as follows: 


‘‘This action was begun by Eva M. Coffey as 
administratrix of the estate of her deceased hus- 
band, O. A. Coffey, to recover damages caused by 
the death of her husband, alleged to have been the 
result of negligence of the defendants. The ver- 
dict was given for the plaintiff and the defendants 
appeal from the judgment. 


After the taking of the appeal Eva M. Coffey 
died, and Mary T. Basham was duly appointed 
as administratrix of said estate, and she has been 
substituted as plaintiff herein. 


The accident occurred in the city of Merced, 
on the main track of the Southern Pacific Rail- 
road, at the crossing of R street. The deceased 
was traveling on R street from the north toward 
the south, toward said erossing, at the time the 
train approached the city of Mereed. He was in 
a farm wagon, driving two horses, and leading 
two others which were hitched to the rear of the 
wagon bed. The bed was what is called a grain 
wagon bed, composed of timbers and planks set 
upon the running gears, and not extending above 
the wheels. He was sitting about one-third of 
the way back from the front of the bed, either 
on a box or on some sacks. The horses were 
gentle and entirely under control. They were 
walking at the rate of about three miles an hour. 
As the train neared the crossing of R= street the 
engineer whistled for the crossing at the usual 
place. The train had previously been going at 
very great speed to make up some lost time, 
having made up nine minutes of the time in the 
preceding fourteen miles. The track had a very 
slight down grade at that plaee, and at a point 
one mile from the station at Mereed the steam | 
had been shut off and the train was running on 
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its momentum. After shutting off the steam the 
brakes were applied at intervals to slacken the 
speed. At a point from eight hundred to one 
thousand feet from R street the engine whistle 
was blown for the R strect crossing. The fireman 
was engaged in looking ahead for obstructions 
upon the track and giving directions to the engi- 
neer regarding them; the engineer was manag- 
ing the machinery of the locomotive and brakes. 
These were their respective duties. At that time 
the fireman saw Coffey approaching the track 
on R street, leaning forward, with the reins 
in his hands. The fireman said to the engineer, 
‘‘Blow your whistle; there is a fellow coming over 
here and I don’t know whether he sees us or 
not.’’ The engineer then gave several sharp, 
short blasts of the whistle as a warning of danger 
to attract the attention of Coffey. The train was 
then proceeding at a speed variously estimated 
at from fifteen to thirty miles an hour, and its 
speed was slackening as it proceeded. At the 
rate of thirty miles an hour it would take eighteen 
seconds to reach R street. At the time the fireman 
first saw Coffey, he, Coffey, was about one hun- 
dred feet from the main track on which the train 
was running. He continued to approach the track 
without increasing his speed, in the same attitude, 
until the team had reached a point some twenty 
or thirty feet from the track, and the engine was 
within about one hundred fifty or two hundred 
feet from the crossing. Coffey was then giving 
no sign that he observed the train or that he 
intended to stop before driving upon the track. 
That instant the fireman for the first time real- 
ized that he might not be aware of the approach- 
ing train. He cried to the engineer, ‘‘Hold her; 
that guy ain’t going to stop.’’ The engineer im- 
mediately applied the emergency brake and 
stopped the train as quickly as it could be done. 
Coffey made no move indicating his knowledge 
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of the approaching train until his horses had 
stepped upon the track; then, seeing his danger, 
he arose in the wagon bed, grasped a pitch-fork, 
and began striking the horses to hurry them up. 
He failed to get across and the engine struck the 
rear wheels of the wagon, the collision resulting 
in his death. 


It is not seriously disputed that the engine 
was running at a rate of speed that amounted to 
neglgence at that point in the city of Merced, nor 
is it seriously disputed that Coffey was guilty of al- 
most gross negligence in going upon the track with- 
out having observed the coming of the train, with- 
out stopping to listen for its approach, and with- 
out hearing the sharp blasts of the whistle to in- 
dicate danger. Admitting negligence by the de- 
fendants, it must be also admitted that the negli- 
gence of the deceased contributed to the accident, 
and would prevent a recovery unless it can be 
said that there was sufficient evidence to sustain 
a finding that, after the fireman had discovered 
the approach of Coffey, and had realized that he 
was probably not intending to stop before going 
upon the track, or when, as a reasonable man, 
from the conduct of Coffey, the fireman should 
have realized that he was either wnaware of his 
danger or indifferent thereto and did not intend 
to avoid it, the fireman himself neglected to give 
the signal to the engineer to apply the emergency 
brake, and that because of this neglect the acei- 
dent happened. 


We do not think it can be said that the evi- 
dence is sufficient to prove such negligence by 
the fireman. It was the duty of Coffey in the 
exercise of ordinary care, when approaching the 
railroad track, even at the slow speed at which 
he was going, to stop and look and listen for the 
approach of trains. His rate of travel was so 
slow that it is obvious that he could have stopped 
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at almost any moment, up to the time when his 
horses came within the line of travel of the rail- 
road cars, and by so doing have avoided all danger. 
At the distance of twenty feet from the track, 
and from that time until he reached it, he could 
have seen the train if he had simply turned his 
head in that direction, and could have stopped 
his team within a very few feet. The fireman 
had a right to assume that he would stop before 
reaching the track, until his conduct gave reason 
to believe that he would not, and until that mo- 
ment the fireman cannot be said to have been 
guilty of negligence in failing to call for the emer- 
gency brake. When a person is approaching a 
place of danger, and all the warnings of the 
danger have been given that reasonable care re- 
quires, those in charge of the dangerous engine, 
seeing him thus acting, are not obliged to pre- 
sume, and it cannot be said that they act un- 
reasonably in not presuming, that the person will 
continue in his approach until he gets into the 
very place of danger, when it is obvious that he 
could at any time, with the least care, stop and 
avoid it. The doctrine of the last clear chance 
assumes that both the plaintiff and the defendant 
have been guilty of negligence, the combination of 
which produces the danger, and places the injured 
party in a predicament from which he cannot 
extricate himself, and that this predicament is 
known, or should he known, with the knowledge 
actually possessed, to the other party. It is not 
until this takes place that the duty of additional 
care devolves upon the person causing the in- 
jurv. The person thus causing the injury ecan- 
not rely upon dullness to excuse him for not 
knowing that the other party was not aware of 
danger. He must be held to know this when the 
circumstances of which he has knowledge are 
such as would create in the mind of a reasonable 
man a belief, or a reasonable fear, that the other 
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party was in such precarious situation. (Thomp- 
son vs. Los Angeles, ete., Co., 165 Cal. 748; Har- 
rington vs. Los Angeles, etc., Co., 140 Cal. 523; 
Everett vs. Los Angeles, etc., Co., 115 Cal. 125.) 
The persons thus operating a train have the right 
to presume that the other party will exercise his 
faculties and use reasonable care for his own safe- 
ty. In Holmes vs. South Pacific, etc., Co., 97 Cal. 
168, the facts were that, as the train approached, 
the injured person was walking alongside of the 
track, and very close thereto. Just before it 
reached him, the alarm whistle was sounded, and 
he stepped upon the track and was killed. The 
bell was ringing all the time. The court said that 
the persons in charge of the train were not guilty 
of negligence in not sooner sounding the alarm 
whistle, and that, ‘as the deceased was a man of 
mature years, and nothing to indicate that he 
was not able to take care of himself,—as he was 
in fact,—the engineer might reasonably believe 
that he knew of its approach, and would, in 
obedience to the ordinary instinct for self-preser- 
vation, move away from the track before being 
overtaken by the engine.” And with respect 
to the last clear chance, the court said (p. 170), 
‘The defendant was not the only one who could 
have prevented the accident, but, on the con- 
trary, if the deceased had himself used ordinary 
care at the time, he could not possibly have been 
harmed by defendant’s locomotive, which was con- 
fined to the narrow track upon which it ran. Up 
to the very moment that he was struck by the 
engine it was within his power to escape the in- 
jury which he received, by simply moving to a 
place of safety wpon the sidewalk, and he would 
have realized the necessity for such action on his 
part but for his own negligence at the time in 
not looking or listening for the approach of the 
train.’ Upon the facets, the court applied the 
principle that the doctrine of the last clear chance 
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‘cannot govern where both parties are contem- 
poraneously and actively in fault, and by their 
mutual carelessness an injury ensues to one or 
both of them.’ 


In Green vs. Los Angeles, etc., Co., 143 Cal. 31, 
the injured person was walking along a path 
which ran across the track, and was approaching 
the track thereon at the time the defendant’s loco- 
motive came along. The path crossed the track 
at an angle of thirty degrees, and her course was 
on the path in the direction which caused her 
face to be turned partly away from the approach- 
ing train. The court says that the findings in 
effect declare, ‘that the engineer saw Bessie 
Green approaching the track along a path which 
crossed it; that she gave no evidence of knowl- 
edge of the approach of the train; and that, not- 
withstanding such fact, the engineer did not 
slacken or lessen the speed of the train, or at- 
tempt to give said Bessie Green warning of his 
approach. 


‘But during all this time, it will be observed, 
Bessie Green was in a position of absolute safety ; 
she was not upon the defendant’s track, but walk- 
ing upon the pathway approaching it. There 
was nothing to indicate to the engineer that she 
would leave that place of safety and put herself 
in one of danger. The mere fact that she gave 
no evidence of a knowledge of the approach of 
the train while walking along the pathway to- 
wards the track did not indicate to the engineer 
that she was about to place herself in a position 
of peril. It is a matter of common observation 
that thousands of people daily cross in front of 
trains and approach crossings for that purpose, 
without giving any indication that they are aware 
of the coming of the train. They proceed, de- 
termining for themselves whether they have suf- 
ficient time to make the crossings safely or not, 
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solicitous only for their personal safety, and giv- 
ing no indication to the engineer whether they 
will hazard the risk of crossing, or pause until 
the train passes by, or in any manner indicating 
that they are aware of the approach of the train, 
or are concerned about it. 


‘There is nothing to indicate that, as far as 
the engineer knew or could have known, Bessie 
Green might not have been perfectly well aware 
of the approach of the train and still have given 
no indication or manifestation of that knowledge. 
The law cast upon her the duty of looking to see, 
when approaching the point of danger, whether 
there was a train in sight which might prevent 
her crossing the track in safety, and the engineer 
had a right to assume that she had taken the 
precaution which the law required to insure her 
own safety, was aware of the situation, and, be- 
ing in a place of safety, would remain there and 
not pass to a point of danger.’ 


The facts in this ease are closely similar. Cof- 
fey’s horses were approaching the train in a slow 
walk, they were under control, and did not ap- 
pear to be in the least excited. The train was 
necessarily making considerable noise; it had just 
previously given several short, sharp blasts, to in- 
dicate danger; it is conceded that the bell was 
ringing. Coffey could have stopped his horses 
within four feet of the track without being in 
danger, and doubtless could have accomplished 
the stop within a space of two or three feet be- 
fore reaching that point, and the fireman had the 
right to assume, until the conduct of Coffey in- 
dicated the contrary, that he knew of the ap- 
proaching train and would stop before driving 
into its path. The fireman himself testified that 
‘time and again you will see a team driving along 
and they pay no attention to your signals. They 
will come up and stop in the clear of the track 
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and wait for you to go by.’ This testimony ac- 
cords with what the court says is common knowl- — 
edge in the quotation just made. There is no 
evidence to contradict these facts, and no circum- 
stances which throw doubt upon them. 


There was, to be sure, some discrepancy in the 
fieures given by the different witnesses regard- 
ing the relative locations of the train and the 
wagon at the moment when the warning signal 
was first sounded. Such variations in estimates 
of distances are neither unusual nor surprising. 
But, giving to the respondents the full benefit of 
the testimony offered by them, we think the record 
was not such as to warrant a conclusion that the 
facts were materially different from our state- 
ment of them. Granting that the train may have 
been less than eight hundred feet from the cross- 
ing when the warning signal was given, and that 
the fireman’s estimates of Coffey’s location were 
not exactly accurate, it appears from a fair con- 
sideration of the entire record, that warning sig- 
nals were sounded when Coffey was still in a 
place of safety. The ‘last clear chance’ doctrine 
ean have no possible application, unless there was 
evidence tending to show that the fireman neg- 
lected to take steps which due care would have 
required, when he saw the team and wagon in 
a position which would have indicated to a rea- 
sonable man that Coffey was already in danger, 
or was immediately about to enter the danger 
zone. The testimony established beyond ques- 
tion that Coffey was guilty of inexcusable want 
of care in placing himself in peril. The burden 
of proving that the defendant, after secing him 
in such a position, failed to take proper eare to 
avoid injuring him, was on the plaintiff. She 
seeks to sustain this burden by pointing to the 
testimony by one or two witnesses, to the effect 
that the horses were already on the track when 
the danger signals were blown, and that the train 
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was then within one hundred fifty or two hundred 
feet of the crossing. This testimony, vague and un- 
certain at best, is contradicted not only by that 
of other witnesses on both sides, but by the in- 
herent probabilities of the situation. Even if it 
be accepted as sufficient to form the basis of a 
finding, it does not meet the needs of the plain- 
tiff’s case, unless supplemented by evidence that 
the fireman was at fault in not then doing what 
a reasonably careful man would have done to 
avert the impending collision. It is argued to 
this end that the testimony of the fireman and 
the engineer shows that the fireman did not call 
for the application of the emergency brake until 
some period of time had elapsed after the giving 
of the warning signal. During this interval], it 
is said, the fireman failed to take any steps to 
slow the train so as to permit Coffey to eross in 
safety. The argument thus made assumes the 
truthfulness of the fireman’s testimony with re- 
spect to the directions to the engineer to blow 
the whistle and apply the brakes. It assumes, 
on the other hand, that he did not testify truth- 
fully to the conditions existing when he gave the 
respective orders. The hypothesis is that the 
brakeman told the engineer, in effect, that a man 
was approaching the track, and that a whistle 
should be blown to warn him to stop, when he saw 
the man already on the track, or so near as to 
make it plain that he would presently be on it. 
If the situation was as testified to by the fireman, 
his statement to the engineer was in aeeord with 
the facts, and his conduct was reasonable and 
intelligible. If the situation was as plaintiff now 
claims, the fireman’s direction to the engineer 
was obviously futile and meaningless. It would 
require an unduly strained construction of the 
evidence to hold that the jury was warranted in 
aceepting the part of the fireman’s testimony 
which described what he did, and rejeeting that 
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part which gave purpose and sense to his ac- 
tions. Moreover, if the fireman’s second warnh- 
ine was so soon after the first, and when the 
train was so near the crossing as this theory im- 
plies, the discovery that Coffey was going to cross 
the track must have come too late, and when it 
was made the collision had already become in- 
evitable. The failure to discover it sooner might 
in that case constitute original negligence, but 
it would not be a ground for applying the doc- 
trine of the last clear chance. The record con- 
vinees us that there is no substantial evidence 
that the train crew failed to do all that reason- 
ably ought to have been done to avert a collision, 
as soon as it was, or should have been apparent 
that the driver was not stopping his team in a 
place of safety. 


With respect to the engineer who was operating 
the train, and Coffey, the negligently fast speed 
of the train, and the negligent inattention of Cof- 
fey, each contributed to and caused the injury, 
and each continued actively to that result up to 
the very moment of the collision, thus bringing 
the case within the rule stated in Holmes vs. South 
Pacific, etc., Co., supra. The plaintiff cannot re- 
cover for an injury so caused. 


With regard to the last clear chance doctrine, 
it cannot be said that the fireman was guilty of 
negligence in failing sooner to realize that Coffey 
was probably oblivious of his danger. The stac- 
cato notes of the danger whistle just then sounded, 
as the evidence shows, had attracted the atten- 
tion and aroused the alarm of almost everyone 
in the vicinity, although none of them had as 
much need or occasion to be alert thereto as 
Coffey. The bell of the engine was continuously 
ringing. The moving train itself must have made 
considerable noise. The horses were in a slow 
walk. The lines were in Coffey’s hands. The 
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horses were under his control. He could have 
come to a standstill in a second. Under all these 
circumstances it- would be extremely wnreason- 
able for anyone to suppose that he was unaware 
of the approaching train, and did not imtend to 
stop before reaching the track, as he could easily 
have done, and as is the frequent custom. When 
the fireman did, nevertheless, begin to entertain 
a fear that Coffey was inattentive, he at once gave 
the urgent order to the engineer to stop. It can- 
not be said either that he did realize the danger 
sooner, or that, in reason, with his knowledge, he 
had cause to realize it sooner. Hence the last 
clear chance doctrine never came into operation, 
and the case comes within the scope of the case 
of Green vs. Los Angeles, etc., Co., supra. 


This conclusion renders it unnecessary to de- 
termine the other questions presented by the 
record and argued in the briefs. The evidence 
was insufficient to support the verdict. 


The judgment is reversed.’’ 


We respectfully submit that the reasoning of 
the foregoing opinion, when apphed to the facts 
of the case at bar, shows that as a matter of law 
both Tucker and Wright were guilty of contribu- 
tory neghgenee, preventing’ a recovery herein, and 
that the doctrine of ‘‘last clear chance’’ (even as- 
suming that the Court below had not eliminated 
such doctrine from the case), has no application 
to the facts of the instant case. These proposi- 
tions, we think, need no elaboration, the language 
of the decision itself being sufficiently clear and 
convineing and demonstrative of the soundness of - 
the position of plaintiff in error. 
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It is, therefore, respectfully submitted that the 
judgment herein should be reversed. 


L. L. Cory, 
ELMER WESTLAKE, 
Attorneys for Plaintiff in Error. 


